Aaron:

Thanks for your inquiry.  We believe that the “conditional use” approach provides a workable alternative for Brown County towns (and landowners) that may be concerned about the new rezoning “conversion fee.”    
Background

The new farmland preservation law dramatically increases state income tax credits for farmers who are covered by farmland preservation ordinances.  It also simplifies the tax credits, and eliminates eligibility barriers that hampered participation in the past.  In order for farmers to get state tax credits, an ordinance must be certified for compliance with minimum state standards.  
Ordinances certified under the old law remain temporarily certified under the new law, but must eventually be recertified under the new law (deadlines vary by county).  Certified ordinances must be consistent with the county’s certified farmland preservation plan.
Brown County has a certified farmland preservation plan (the current certification is good until December 31, 2011).  Brown County does not have a farmland preservation ordinance, but most towns in the county have their own certified farmland preservation ordinances.  Nearly all of those town ordinances are certified until December 31, 2012.  
Farmers covered by those certified ordinances may claim the new (enhanced) tax credits through tax year 2012, even if the towns make no change to their current certified ordinances.  But if a town chooses to amend its ordinance, amendments must be consistent with the certified county plan and the new law.  

We assume that the current ordinances restrict non-farm residences in farmland preservation zoning districts, but that towns routinely rezone parcels out of those districts (at the request of parcel owners) so that the owners may build houses on the rezoned parcels.  This sort of rezoning apparently occurs on an ad hoc or “spot” basis (at the request of parcel owners), and not as part of a planned and certified ordinance map amendment.   

Under the new state law, a town must make certain statutory “findings” and collect a rezoning “conversion fee” (Wis. Stat. s. 91.48) before rezoning individual parcels out of a certified farmland preservation zoning district.  The “conversion fee” first applies on January 1, 2010, but the “findings” requirement is already in effect.  These requirements do not apply to planned zoning map amendments that are certified by DATCP.
The “Conditional Use” Option
If a town is concerned about landowner resistance to rezoning “conversion fees,” it has another option.  The new law allows non-farm residential construction within a farmland preservation district, without the need for rezoning, pursuant to a “conditional use” permit.  Conditional use permit standards ensure that approved residences are compatible with the farmland preservation district (see Wis. Stats. s. 91.46).  There is no rezoning “conversion fee,” because the land remains within the certified farmland preservation district and is not rezoned out of the district.

A town could take advantage of this option by adopting a simple zoning ordinance text amendment.  The amendment could allow residential construction in a farmland preservation district, under a “conditional use” permit, if the residence meets applicable state standards.  Other counties, such as Dodge County, are considering this approach for their towns (see Dodge County draft town ordinance text attached).  
The text amendment would not require any map changes, and would likely be consistent with the county’s current certified farmland preservation plan.  DATCP could therefore certify it without a plan update (DATCP could certify the amendment until December 31, 2012, so that the amendment certification would expire on the same date as the underlying ordinance certification).  The new law provides a rapid ordinance certification process (see certification application form attached), so all of this could be accomplished rather quickly.  

Such an amendment would not take away any existing landowner rights in farmland preservation districts, but would give landowners an additional legal option that they do not currently have.  It would allow compatible residential construction within the farmland preservation district, without any rezoning or “conversion fees.”  But it would also protect farmland, because the “conditional use” standards prevent excessive or incompatible residential development (rezoning does not provide equivalent protection, because farmland preservation standards no longer apply to land rezoned out of the district).  
Residential “Conditional Use” Standards

The farmland preservation law spells out minimum standards for residential “conditional use” permits in certified farmland preservation zoning districts.  We are enclosing a paper that explains those standards, and gives examples.  A town ordinance could simply incorporate the statutory standards by reference (see Dodge County example).  A town could also adopt more restrictive standards if it wished to do so.

According to the statutory standards, a town may issue a conditional use permit for a non-farm residence if all of the following conditions are met:
· The ratio of “non-farm residential acreage” to “farm acreage” in any “base farm tract” will not exceed 1:20.

· There will be no more than 4 non-farm residential dwelling units, nor more than 5 dwelling units of any kind, in any “base farm tract.”

· The non-farm residence will not impair surrounding agricultural uses, or unnecessarily convert cropland or prime farmland.

Two of these conditions refer to a “base farm tract.”  A “base farm tract” consists of all contiguous parcels that are part of a single farm on the “base farm tract” determination date.  The determination date is the date on which DATCP first certifies the ordinance under the new law (in this case, when DATCP certifies the ordinance amendment creating the “conditional use” permit option – since that option depends on a determination of “base farm tracts”), unless the ordinance specifies an earlier determination date.  All “base farm tracts” in a farmland preservation zoning district are determined on the same date.  
For example, suppose that DATCP certifies a town’s “conditional use” text amendment on March 1, 2010.  The county plat book or GIS parcel tracking system can be used to identify the farms that exist on that date.  If a 160-acre farm is documented in the plat book or GIS system on March 1, 2010, those 160 acres are presumed to constitute a “base farm tract.”  
The 160-acre “base farm tract” will remain constant over time, regardless of subsequent farm ownership changes, consolidations or splits.  The “base farm tract” is simply a fixed geographic unit used for residential density calculations, and has no other legal or ownership implications.  Some counties, such as Dane and Jefferson Counties, already use the “base farm tract” concept in their existing ordinances.
“Base farm tracts” are automatically determined on the certification date, regardless of whether the county or town documents all “base farm tracts” at that time.  For the time being, at least, a town can determine “base farm tracts” on a case-by-case basis, as it receives individual applications for conditional use permits.  It can do so by referring back to the plat book or GIS parcel documentation as it existed on the ordinance certification date (March 1, 2010 in our example).  

Subsequent ordinance certifications will not change the initial “base farm tract” determination date, or the “base farm tracts” themselves.  For example, “base farm tracts” determined on March 1, 2010 will not change if DATCP subsequently certifies a comprehensive town ordinance amendment (say, in 2012).  

Of course, there may be some “outlier” parcels that are not part of a farm on the date when “base farm tracts” are determined.  For example, a person may own a 10-acre recreational parcel that is not in farm use (and not adjacent to any farm parcel owned by the same person) on the “base farm tract” determination date.  Since that parcel is not part of any “base farm tract,” the landowner may qualify for a residential “conditional use” permit without having to meet those “conditional use” standards that refer to “base farm tracts.”  However, the landowner would still have to show (to the town’s satisfaction) that the residence will not unnecessarily convert cropland or prime farmland, and that it will not impair surrounding agricultural uses.        

Rezoning Option Is Still Available

For landowners that do not qualify for a “conditional use” permit, rezoning is still available as an option.  However, the town must make the required statutory “findings” and the landowner must pay the required statutory “conversion fee” (Wis. Stat. s. 91.48).  
The “findings” and “conversion fee” are designed to discourage excessive and unplanned rezoning of farmland.  The fee is calculated on a per-acre basis, so it will be more expensive to rezone 40 acres than one acre.  The amount of the “conversion fee,” though significant, may represent only a small fraction of the increase in land value that the landowner reaps from the rezoning.    

DATCP Can Help
We hope that this response addresses your questions.  Let us know if we can provide further clarification.  We would be happy to work with you in crafting town ordinance text language that would satisfy local needs, and at the same time meet the requirements of the new law.
